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DETAILED ACTION 
Claim Rejections - 35 USC §112 

Claims 2, 5, 6, 8, and 1 1 are rejected under 35 U.S.C. 112, second pai'agraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regai'ds as the invention. 

Claim 5 recites the limitations "the portion of a lower prosthesis surface" and " the main 
direction of extent " Claim 6 recites the limitations "the portion of an upper prosthesis surface" 
and " the main direction of extent." Claim 8 recites the limitation "the specified shape." Claim 
1 1 recites the limitations "the cervical spine" and "the convex curvature." There is insufficient 
antecedent basis for the limitations in these claims. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that foim the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 2 1 (2) of such treaty in the English language. 

Claims 11, 2-6, 8, and 9 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Zubok et al. (U.S. Pub. No. 2004/0176850). As best understood by the examiner, Zubok et al. 
discloses the limitations of claim 1 1 as follows: an intervertebral joint prosthesis (100) 
configured for implantation into an intervertebral space between adjacent vertebral bodies of the 
cervical spine (paragraph 0014), which intervertebral space is delimited by end plates of the 
adjacent vertebral bodies whose end plate surfaces whose surfaces laterally adjacent to a 
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substantially flat central ai ea include edge zones that ai e more strongly curved than the 
substantially flat central area, at least one of the prosthesis surfaces (200, 300) being configured 
to beai" on a vertebral body surface having a lateral (lateral portions of prosthesis: 202, 302) 
extend reaching into the edge zones, the convex curvature of this prosthesis surface in a fi'ontal 
plane being at least as gi'eat as the coiresponding curvature of the end plate surfaces (curved 
outer edges of prosthesis, see Figures 1-5). 

As best understood by the examiner, Zubok et al. discloses the limitations of claim 2 as 
follows: the prosthesis as claimed in claim 11, having a height (see Figure 1-5) in a caudo-cranial 
direction relative to an orientation of the prosthesis in an implanted position in portions of the 
prosthesis configured to engage the lateral edge zones approximately equal to a height of the 
intervertebral space at the location of the edge zones, and having a height in portions of the 
prosthesis configured to engage the central ai'ea greater than a height of the intervertebral space 
at the location of the central area (the height of the prosthesis allows it to contact the vertebral 
plates of the intervertebral space, see paragraph 0054, with a greater height at the central portion, 
via elements 210a, 210b, 310a, and 310b). 

Zubok et al. discloses the limitations of claim 3 as follows: the prosthesis as claimed in 
claim 1 1 or 2, wherein the prosthesis surface is provided with elevations and depressions in the 
central area but not in the edge ai'ea (210a, 210b, 310a, and 310b). 

Zubok et al. discloses the limitations of claim 4 as follows: the prosthesis as claimed in 
claim 1 1 or 2, wherein the prosthesis surface is toothed in the central aiea (210a, 210b, 310a, and 
310b). 
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As best understood by the examiner, Zubok et al. discloses the hmitations of claim 5 as 
follows: the prosthesis as claimed in claim 1 1 or 2, wherein an angle of inclination of the portion 
of a lower prosthesis surface that is configured to engage the edge zones of the end plate surfaces 
in the fi'ontal plane relative to the main direction of extent of the prosthesis relative to an 
orientation of the prosthesis in an implanted position is at least 20 degi'ees (part of the lower 
surface of the prosthesis has an angle of at least 20 degrees, as shown in Figure 4 where element 
310b forms such an angle). 

As best understood by the examiner, Zubok et al. discloses the limitations of claim 6 as 
follows: the prosthesis as claimed in claim 1 1 or 2, wherein an angle of inclination of the portion 
of an upper prosthesis surface that is configured to engage the edge zones of the end plate 
surfaces relative to the main direction of extent of the prosthesis relative to an orientation of the 
prosthesis in an implanted position is at least 0 degi'ees (part of the upper surface of the 
prosthesis has an angle of at least 0 degrees, as shown in Figure 4 where element 210b foiTns 
such an angle). 

As best understood by the examiner, Zubok et al. discloses the limitations of claim 8 as 
follows: the prosthesis as claimed in claim 1 1 or 2, wherein the specified shape of the prosthesis 
is limited to its dorsal half Examiner is inteipreting the specified shape to indicate that the 
prosthesis matches the shape of the intervertebral space at the dorsal half The reference matches 
such a shape only behind fi ontal elements, 206 and 306. 

Zubok et al. discloses the limitations of claim 9 as follows: the intervertebral joint 
prosthesis as claimed in claim 1 1 or 2, wherein the surface of at least one of its cover plates (200, 
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300), whose size is dimensioned to substantially utilize the naturally provided surface extent of 
the intervertebral space (paragraph 0023), has a central area (202, 302), which extends 
approximately pai*allel to the main plane of extent of the cover plate, and, adjoining this in the 
dorsolateral direction, a surface (206, 306) beveled relative to the central area. 

Claim Rejections - 35 VSC § 103 

The following is a quotation of 35 U.S.C 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 

such that tlie subject matter as a whole would have been obvious at the time the invention was made to a person 
ha\dng ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Zubok et al. in 
view of EiTico et al. (U.S. Pub. No. 2003/0069586). Zubok et al. discloses the invention 
substantially as claimed, however, Zubok et al. does not disclose prosthesis with a width that is 
at least 1 .5 times as gi*eat as the depth. Eirico et al. teaches a prosthesis with a width that is at 
least 1 .5 times as great as the depth in paragraph 0016 for the puipose of allowing the prosthesis 
to fit properly within a coirespondingly dimensioned intervertebral space. Therefore, it would 
have been obvious to one of ordinai y skill in the art at the time the invention was made to make a 
prosthesis with a width that is at least 1 .5 times as great as the depth in order to allow the 
prosthesis to fit properly within a coirespondingly dimensioned intervertebral space. 

Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Zubok et al in 
view of Michelson (U.S. Pat. No. 6,083,228). Zubok et al. discloses the invention substantially 
as claimed, however, Zubok et al. does not disclose an instrument set used to prepare the 
vertebral bodies to accommodate the prosthesis. Michelson teaches an instrument set used to 
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prepai'e the vertebral bodies to accommodate the prosthesis in col. 2, lines 12-47 and col. 7, lines 
1 1-49 for the puipose of providing adequate space and support for the prosthesis. Therefore, it 
would have been obvious to one of ordinaiy skill in the art at the time the invention was made to 
use an instrument set used to prepare the vertebral bodies to accommodate the prosthesis in order 
to provide adequate space and support for the prosthesis 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Zubok et al. in 
view of Gerbec et al. (U.S. Pub. No. 2003/0130739). Zubok et al. discloses the invention 
substantially as claimed, however, Zubok et al. does not disclose a portion of the upper surface 
having an angle between 10 and 30 degi'ees. Gerbec et al. teaches a portion of the upper surface 
having an angle between 10 and 30 degrees in paragraph 0100 for the puipose of facilitating the 
ease in the flexing of the upper support member. Therefore, it would have been obvious to one 
of ordinary skill in the art at the time the invention was made to make a portion of the upper 
surface having an angle between 10 and 30 degrees in order to facilitate the ease in the flexing of 
the upper support member. 

Conclusion 

Any inquiry concerning this communication or eailier communications fi'om the 
examiner should be directed to Ann Schillinger whose telephone number is (571) 272-6652. The 
examiner can normally be reached on Mon. thru Fri. 9 a.m. to 4 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Coirine McDermott can be reached on (571) 272-4754. The fax^phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained fi*om the Patent 
Application Information Retrieval (PAIR) system. Status infomation for published applications 
may be obtained fiom either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-fi-ee). If you would 
like assistance fi*om a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Ann Schillinger 
March 30, 2007 3 



ALVIN J. STEWART 
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